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Monument in El Mozote, El Salvador. Plaque reads: "They have not died; They are with us, w ith you, and with all of Humanity". Photo by Mike Oso. http://mikeoso.homestead.com
Nicargun, SlvdoGuatemalan C ses
T h e  C h a v e z ' s  f a m i l y  r e l o c a t i o n  t o  t h e  U . S .  b e g a n  i n  1 9 7 8  w i t h  
R o s a ,  o n e  o f  t h e  d a u g h t e r s ,  l o o k i n g  f o r  e m p l o y m e n t  t o  p a y  
f o r  h e r  m o t h e r ' s  c o s t l y  o p e r a t i o n . 1 B a c k  a t  h o m e  i n  
G u a t e m a l a ,  R o s a ' s  f a t h e r ,  J o s e ,  b e c a m e  i n v o l v e d  w i t h  t h e  
C h r i s t i a n  D e m o c r a t i c  P a r t y  w h e r e  " h e  s a i d  t h a t  a  l o t  o f  p e o p l e  
k n e w  h i m ,  a n d  h e  w a s  i n  a  s t r o n g  p o s i t i o n  t o  h e l p  m o b i l i z e  
t h e  p e o p l e  i n  h i s  v i l l a g e . " 2 T h e  p a r t y ' s  a c t i v i s m  w a s  s e e n  a s  a  
t h r e a t  a n d  l e d  t o  t h e  m u r d e r  a n d  d i s a p p e a r a n c e  o f  s e v e r a l  
l e a d e r s .  U n d e r  t h o s e  c o n d i t i o n s ,  a n o t h e r  d a u g h t e r  w a s  s e n t  t o  
t h e  U . S .  i n  1 9 7 9 .  B o t h  d a u g h t e r s  s e n t  r e m i t t a n c e s  h o m e  f o r  
t h e  u p k e e p  o f  f a m i l y  l a n d s  a n d  t h e i r  m o t h e r ' s  m e d i c a l  
c o n d i t i o n .  M r .  C h a v e z  s t a t e d  t h a t  t h e  s i t u a t i o n  o n l y  b e c a m e  
w o r s e  i n  t h e  1 9 8 0 s  a s :
G o v e r n m e n t  h e l i c o p t e r s  w e r e  b u r n i n g  a n d  d e s t r o y i n g  
n e i g h b o r i n g  v i l l a g e s  a n d  c r o p s .  G u e r i l l e r o s  a n d  g o v e r n m e n t  
s o l d i e r s  w e r e  f i g h t i n g .  I t  w a s  i m p o s s i b l e  t o  k n o w  w h o  w a s  
w h o ,  s o  p e o p l e  s u f f e r e d  f r o m  f e a r  a n d  m i s t r u s t . 4
M a s s i v e  c r o p  b u r n i n g  a n d  h e l i c o p t e r  s w e e p s  i n  t h e i r  
d e p a r t m e n t  o f  S a n  M a r c o s  d e s t r o y e d  t h e  f a m i l y ' s  f a r m i n g  
p l o t s ,  l e a v i n g  t h e m  w i t h o u t  a n  
i n c o m e . 5 D u e  t o  i n c r e a s e d  
v i o l e n c e  a n d  t h r e a t s  t o  t h e  f a m i l y ,
7  m o r e  f a m i l y  m e m b e r s  o f  t h e  
C h a v e z  f a m i l y  e n t e r e d  t h e  U . S  
f r o m  1 9 8 0 - 1 9 8 2 .  T h o s e  a l r e a d y  
w o r k i n g  i n  t h e  S a n  F r a n c i s c o  a r e a  
h e l p e d  t h e  n e w  a r r i v a l s  t r a n s i t i o n  
i n t o  t h e  U . S . 5
L i k e  t h e  C h a v e z  f a m i l y ,  t h e  
m i g r a t i o n  o f  m a n y  C e n t r a l  
A m e r i c a n s  t o  t h e  U . S .  w a s  a  d i r e c t  
r e s p o n s e  t o  t h e  r e p r e s s i o n  a n d  
b r u t a l i t y  o f  t h e  c i v i l  w a r s  i n  t h e i r  
h o m e  c o u n t r i e s . 7 F r o m  t h e  1 9 7 0 s -  
1 9 9 0 s  h u n d r e d s  o f  t h o u s a n d s  o f  
C e n t r a l  A m e r i c a n s - h e r e  d e f i n e d  a s  
N i c a r a g u a n s ,  S a l v a d o r a n s  a n d  
G u a t e m a l a n s - s o u g h t  t o  s e c u r e  p o l i t i c a l  a s y l u m  o r  r e l i e f  f r o m  
d e p o r t a t i o n .  W h a t  e v o l v e d  f r o m  t h e  C o l d  W a r  t o  t h e  l a t e  
1 9 9 0 s  w a s  a n  a s y l u m  a n d  i m m i g r a t i o n  p o l i c y  t h a t  f a v o r e d  
i m m i g r a n t s  l e a v i n g  ' c o m m u n i s t '  c o u n t r i e s ,  a n d  o n e  t h a t  
r e f u s e d  a s y l u m  t o  i n d i v i d u a l s  f l e e i n g  U . S . - f r i e n d l y  s t a t e s .  I n  
t h e  c a s e  o f  C e n t r a l  A m e r i c a ,  U . S .  a s y l u m  a n d  i m m i g r a t i o n  
p r a c t i c e s  h a v e  b e e n  i n c o n s i s t e n t .  T h e y  f a c i l i t a t e d  a s y l u m  r e l i e f  
a n d  p e r m a n e n t  l e g a l  r e s i d e n c y  f o r  N i c a r a g u a n  n a t i o n a l s  w h i l e  
o n l y  p r o v i d e d  S a l v a d o r a n s  a n d  G u a t e m a l a n s  w i t h  t h e  p r o m i s e  
o f  f a i r  I N S  h e a r i n g s  a n d  t e m p o r a r y  l e g a l  s t a t u s .
T h i s  e s s a y  b e g i n s  w i t h  t h e  o b s e r v a t i o n  t h a t  U . S .  f o r e i g n  p o l i c y  
i n t e r e s t s ,  n a m e l y  a n t i - c o m m u n i s m ,  w e r e  i n v o l v e d  w h e n  
i m p l e m e n t i n g  a s y l u m  a n d  i m m i g r a t i o n  p o l i c y  t o w a r d  C e n t r a l  
A m e r i c a n s .  T h e  U . S .  h a d  t w o  r e a c t i o n s  t o  C e n t r a l  A m e r i c a n  
g o v e r n m e n t s  d u r i n g  t h e  C o l d  W a r :  r e j e c t  t h e m  a n d  b r i n g  
a b o u t  t h e i r  d o w n f a l l  o r  s u p p o r t  t h e m  a n d  k e e p  t h e m  i n  
p o w e r .  T h i s  e n e m y / a l l y  a p p r o a c h  w o u l d  l a t e r  s e r v e  a s  t h e  
d e c i d i n g  f a c t o r  t o  w h i c h  n a t i o n a l s  w o u l d  b e  g r a n t e d  a s y l u m  
a n d  r e s i d e n c y .
N i c a r a g u a ' s  ' f a l l '  t o  c o m m u n i s m ,  t h e  R e a g a n  a d m i n i s t r a t i o n  
c a u s e d  s e v e r a l  p r o b l e m s  f o r  t h e  S a n d i n i s t a  g o v e r n m e n t  b y  
b l o c k e d  l o a n s ,  c u t t i n g  o f f  e c o n o m i c  a i d  a n d  r e c r u i t i n g  e x -  
N a t i o n a l  G u a r d s m e n  w h o  h a d  p r e v i o u s l y  w o r k e d  u n d e r  
S o m o z a . 8 A t  t h e  s a m e  t i m e  t h e  U . S .  a t t e m p t e d  t o  r e m o v e  t h e  
S a n d i n i s t a s ,  i t  w a s  a l s o  v e r y  w i l l i n g  t o  a c c e p t  N i c a r a g u a n s  
n a t i o n a l s  u n d e r  t h e  g u i s e  o f  p r o t e c t i n g  t h e m  f r o m  t h e  e v i l s  o f  
t h e i r  c o m m u n i s t  s t a t e .
Q u i t e  t h e  o p p o s i t e  s c e n a r i o  o c c u r r e d  w i t h  t h e  g o v e r n m e n t s  o f  
E l  S a l v a d o r  a n d  G u a t e m a l a .  H e r e ,  t h e  U . S .  t o o k  a n  i n t e r e s t  i n  
c o n s e r v i n g  t h e  c i v i l  w a r  g o v e r n m e n t s  o f  t h e s e  t w o  s t a t e s  
d e s p i t e  r e p o r t s  o f  h u m a n  r i g h t s  v i o l a t i o n s .  U . S .  p o l i c y  m a k e r s  
s a w  t h e  S a l v a d o r a n  c i v i l  w a r  a s  a  v e r y  s e n s i t i v e  i s s u e  t h a t  
r e q u i r e d  i m m e d i a t e  a t t e n t i o n .  W a s h i n g t o n  w o u l d  n o t  
a p p r o v e  a n o t h e r  l e f t i s t  g o v e r n m e n t  i n  C e n t r a l  A m e r i c a .  I n  
o r d e r  t o  i m p e d e  t h e  F A R N  f r o m  o u t p e r f o r m i n g  t h e  
g o v e r n m e n t  f o r c e s ,  t h e  C a r t e r  a n d  R e a g a n  a d m i n i s t r a t i o n s  
s u p p l i e d  m o r e  m i l i t a r y  a i d  t o  E l  S a l v a d o r  f r o m  O c t o b e r  1 9 7 9 -  
F Y  1 9 8 2  t h a n  t h e y  h a d  i n  a l l  t h e  y e a r s  f r o m  1 9 5 0 - 1 9 7 9 . 9 W h e n  
R e g a n  a s s u m e d  t h e  p r e s i d e n c y ,  G u a t e m a l a  w a s  e n g a g i n g  i n  a
w a r  o f  e x t e r m i n a t i o n  a g a i n s t  i t s  
i n d i g e n o u s  p o p u l a t i o n  k n o w n  a s  
a  s c o r c h  e a r t h  p o l i c y .  N o n e t h e l e s s ,  
R e a g a n  v o c a l i z e d  h i s  d e s i r e  t o  
r e s u m e  m i l i t a r y  s a l e s  a n d  
a s s i s t a n c e  t o  t h e  s t a t e . 10 D u r i n g  
G u a t e m a l a ' s  3 6 - y e a r  c o n f l i c t ,  
m o r e  t h a n  2 0 0 , 0 0 0  G u a t e m a l a n s  
w e r e  k i l l e d  a n d  o v e r  4 0 , 0 0 0  w e r e
P h o t o  b y  C l a u d i a  M o r a l e s  H a r o .  El S a l v a d o r ,  1 9 9 9
T H E  U . S .  R E S P O N D S
I n  N i c a r a g u a ,  t h e  S a n d i n i s t a  p l a t f o r m  o f  a g r a r i a n  r e f o r m  d i d  
n o t  c o r r e s p o n d  w i t h  t h e  c a p i t a l i s t  m o d e l  W a s h i n g t o n  w a n t e d  
t o  i n d o c t r i n a t e  i n  L a t i n  A m e r i c a .  U n w i l l i n g  t o  a c c e p t
r e p o r t e d  d i s a p p e a r e d . 11
W h i l e  A m e r i c a n  p o l i t i c i a n s  t r i e d  
t o  d o w n p l a y  t h e i r  s u p p o r t  f o r  t h e  
r e p r e s s i v e  g o v e r n m e n t s  o f  E l  
S a l v a d o r  a n d  G u a t e m a l a ,  t h e y  
c o u l d  n o t  n e g l e c t  t h e  l a r g e  
n u m b e r s  o f  S a l v a d o r a n  a n d  
G u a t e m a l a n  n a t i o n a l s  t h a t  w e r e  
f l e e i n g  t o  t h e  U . S .  s e e k i n g  
a s y l u m .  F o r  i n s t a n c e ,  i t  i s  r e p o r t e d  t h a t  E l  S a l v a d o r ' s  c i v i l  w a r  
c a u s e d  o n e  i n  s i x  S a l v a d o r a n s  t o  f l e e  t o  t h e  U . S . 12 B e f o r e  
G u a t e m a l a n  p e a c e  a c c o r d s  w e r e  s i g n e d  i n  1 9 9 6 ,  
a p p r o x i m a t e l y  1 m i l l i o n  G u a t e m a l a n s  h a d  b e e n  i n t e r n a l l y  
d i s p l a c e d  a n d  o v e r  2 0 0 , 0 0 0  h a d  f l e d  t h e  c o u n t r y .  T h e  a r r i v a l  o f  
G u a t e m a l a n  a n d  S a l v a d o r a n  n a t i o n a l s  e s c a p i n g  U . S . - b a c k e d  
g o v e r n m e n t s  b e c a m e  a n  e x t r e m e l y  d e l i c a t e  s u b j e c t .  I s s u i n g  
a s y l u m  r e l i e f  t o  t h e s e  t w o  g r o u p s  w o u l d  a d m i t  a  f l a w e d  
f o r e i g n  p o l i c y  t o w a r d  C e n t r a l  A m e r i c a .  I n  r e s p o n s e ,  p o l i c y  
m a k e r s  t o o k  y e t  a n o t h e r  s i m p l i s t i c  a p p r o a c h .  I t  b e c a m e  b a d  
p o l i t i c s  t o  g r a n t  a s y l u m  t o  t h o s e  w h o  f l e d  c o u n t r i e s  t h e  U . S .  
a c t i v e l y  s u p p o r t e d - c o u n t r i e s  l i k e  E l  S a l v a d o r  a n d  G u a t e m a l a -  
w h i l e  i t  b e c a m e  g o o d  p o l i t i c s  t o  h a r b o r  i m m i g r a n t s  f r o m  
c o m m u n i s t  g o v e r n m e n t s  i t  d i s l i k e - s u c h  a s  N i c a r a g u a .
T H E  P O L I T I C S  O F  A S Y L U M
W h e n  c o n d u c t i n g  a s y l u m  i n t e r v i e w s ,  I N S  a g e n t s  a r e  n o t  
s u p p o s e d  t o  t a k e  f o r e i g n  p o l i c y  i n t e r e s t s  i n t o  c o n s i d e r a t i o n .  
I n s t e a d ,  t h e y  a r e  i n s t r u c t e d  t o  m a k e  d e c i s i o n s  b a s e d  o n  t h e  
m e r i t  o f  t h e  a p p l i c a t i o n s .  H o w e v e r ,  w h e n  f o r e i g n  p o l i c y  
i n t e r e s t s  a r e  t a k e n  i n t o  c o n s i d e r a t i o n ,  t h e  o p p o s i t e  c a n  o c c u r .  
H e r e ,  t h e  m e r i t s  o f  t h e  a p p l i c a n t ' s  s t o r y - w h e t h e r  t h e r e  e x i s t s  
a  j u s t i f i e d  f e a r  o f  p e r s e c u t i o n - a r e  s u b o r d i n a t e  t o  f o r e i g n  
p o l i c y  c o n c e r n s .  S u c h  h a s  b e e n  t h e  c a s e  f o r  G u a t e m a l a n s  a n d  
S a l v a d o r a n s .  T h e  U . S . '  r e f u s a l  t o  a b i d e  b y  n e u t r a l  s t a n d a r d s -
that is, not considering foreign policy issues-when reviewing 
asylum applications was the primary reason why Guatemalans 
and Salvadorans experienced extremely low asylum approval 
ratings from the 1980s through the 1990s.13
Conversely, asylees fleeing communist, leftist, or socialist 
governments have had more access to political asylum. Instead 
of looking at the merits of each story, applicants from 'hostile' 
countries have experienced relatively little hesitation in being 
approved for asylum. This is the experience of Nicaraguan 
nationals leaving the Sandinista government. The result is that 
a higher percentage of 'hostile' country applicants are 
granted approval ratings.14 Despite the implementation of the 
1980 Refugee Act, which provided the legal framework for 
neutral procedures for refugee and asylees, the INS and State 
Department continued to operate an asylum and immigration 
system based on 'hostile'-'non-hostile' considerations.
UNDERSTANDING THE DATA
How is it that so many Nicaraguans were approved for asylum 
while many Salvadorans and Guatemalans were denied? In 
her book Refugees Without Refuge: Formation and Failed 
Implementation of U.S. Political Asylum in the 1980s, Barbara 
Yarnold states that foreign policy goals were communicated 
through the INS and the State Department's hierarchy.15 After 
an asylum interview was completed, the agent would send the 
application to the State Department for an advisory decision. 
This approved/denied decision would go unquestioned and 
serve as more than an advisory decision.16 In this manner, 
someone higher up in the bureaucracy made the decision,
someone more knowledgeable of foreign policy interests than 
an uniformed asylum agent. This illustrates how political 
interests directly influenced asylum approvals or denials.
The data shows how state interests at the theoretical level 
played out on the practical level. In1981, Salvadorans made 
5,500 asylum requests; only two approvals were granted.17 In
1982 over 22,000 Salvadorans sought asylum, that year only 74 
cases were approved.18 In 1984 the INS processed 13,000 
asylum applications for Salvadorans; only 2.5% were 
approved.19 This approval rate is considerably low when 
compared to the average approval rate of 30% for asylum 
applicants that same year.20 Nicaraguans who fled communism 
received preferential treatment compared to Salvadoran 
applicants; the Nicaraguan approval rating was 5 times 
greater than the Salvadoran.21 The success rate for 
Guatemalans was even lower than that of Salvadorans. From
1983 to 1985 Guatemalans received a 0.7% approval rating.22
Table 1 compares the approval ratings for all three groups 
from June 1983 through September 1989 during first-round 
interviews.23 Nicaraguan nationals clearly received the largest 
approval rating at over 27%. Hence, nearly 11,000 Nicaraguan 
asylum applicants were granted asylum, while Salvadorans 
and Guatemalans combined couldn't even generate 1,500 
approvals. In comparison to one another, we begin to see a 
trend. Nicaraguan nationals, from a 'hostile' country, were 
awarded higher approval ratings. Yet, Guatemalan and 
Salvadoran nationals fleeing U.S.-friendly states were 
systematically denied relief.
Photo by Félix Masud-Piloto. University o f Central America in San Salvador, El Salvador.
T a b l e  1
C o u n t y  o f  
O r i g i n C a s e s  D e n i e d
C a s e s  G r a n t e d  
A s y l u m A p p r o v a l  R a t e
N i c a r a g u a 2 9 , 1 5 4 1 0 , 8 7 2 2 7 . 1 %
E l  S a l v a d o r 3 7 , 6 6 6 1 , 0 0 4 2 . 5 %
G u a t e m a l a 5 , 4 1 1 1 1 2 2 . 0 %
S o u r c e :  I N S  1 9 9 0
A p a r t  f r o m  s o l e l y  s t u d y i n g  a s y l u m  a p p l i c a t i o n  a p p r o v a l s ,  o r  
f i r s t - r o u n d  d e c i s i o n s ,  Y a r n o l d  a l s o  l o o k e d  a t  a p p e a l  d e c i s i o n s .  
I n  s t u d y i n g  a p p e a l s  m a d e  t o  t h e  B o a r d  o f  I m m i g r a t i o n  
A p p e a l s  ( B I A ) ,  Y a r n o l d  s u m m a r i z e s  w h y  a  l a r g e  n u m b e r  o f  
S a l v a d o r a n s  w e r e  d e n i e d  a s y l u m :
M o s t  a l i e n s  c o u l d  n o t  m e e t  t h e  b u r d e n  o f  p r o o f  f o r  a s y l u m  
a n d  w i t h h o l d i n g  s i n c e  t h e y  f a i l e d  t o  s h o w  t h a t  t h e y  w e r e  
l i k e l y  t o  b e  s i n g l e d  o u t  f o r  p e r s e c u t i o n .  I n  f a c t . . . t h e y  d i d  n o t  
s u p p o r t  a  f i n d i n g  t h a t  t h e  a l i e n s  t h e m s e l v e s  w e r e  s u b j e c t  t o  
' p a r t i c u l a r i z e d  d a n g e r /  o r  t h a t  t h e y  w e r e  m o r e  s u b j e c t  t o  
p e r s e c u t i o n  t h a n  t h e  g e n e r a l  p u b l i c .  B o t h  o f  t h e s e  s e c t i o n s  
( b u r d e n  o f  p r o o f  a n d  i n d i v i d u a l i z e d  d a n g e r )  w e r e  n a r r o w l y  
d r a w n ,  f o r  t h e  p u r p o s e  o f  e x c l u d i n g  a l l  b u t  t h e  m o s t  a c t i v e  
p a r t i c i p a n t s  i n  a  c i v i l  w a r  c o n f l i c t . 24
T h e s e  c o n c l u s i o n s  a b o u t  S a l v a d o r a n  a p p e a l s  s h o u l d  n o t  b e  
o v e r l o o k e d .  I t  i s  s t a t e d  t h a t  S a l v a d o r a n s  w e r e  u n a b l e  t o  m e e t  
t h e  b u r d e n  o f  p r o o f  c r i t e r i a  b e c a u s e  t h e y  f a i l e d  t o  c o n n e c t  i t  
t o  i n d i v i d u a l  p e r s e c u t i o n .  I n  b o t h  G u a t e m a l a  a n d  E l  S a l v a d o r ,  
r a i d s  a n d  m a s s a c r e s  w e r e  r e g u l a r l y  i s s u e d  o n  t h e  p o p u l a t i o n .
T h e  p u r p o s e  o f  s u c h  t e r r o r  w a s  t o  s p r e a d  f e a r  a m o n g  t h e  
g e n e r a l  p o p u l a c e ,  w a r n i n g  t h e m  a g a i n s t  s u p p o r t i n g  t h e  
g u e r i l l a  m o v e m e n t s .  A c c o r d i n g  t o  t h e  I N S ,  t h i s  t y p e  o f  b r u t a l ,  
w i d e l y  e m p l o y e d  s t a t e - t e r r o r  d i d  n o t  m e r i t  a s y l u m  s i n c e  n o  
o n e  i n  p a r t i c u l a r  w a s  t a r g e t e d N o t  a b l e  t o  s p e c i f i c a l l y  i n d i c a t e  
t h a t  t h e y  w e r e  t a r g e t s  o f  s t a t e  t e r r o r ,  G u a t e m a l a n s  a n d  
S a l v a d o r a n s  w e r e  r o u t i n e l y  d e n i e d  r e c o g n i t i o n  o f  a s y l u m .  A s  
Y a r n o l d  s t a t e s ,  S a l v a d o r a n s  d i d  n o t  m e e t  t h e  b u r d e n  o f  p r o o f  
c r i t e r i a ,  n o t  b e c a u s e  t h e y  w e r e n ' t  b e i n g  p e r s e c u t e d ,  b u t  
b e c a u s e  o f  t h e  U . S . '  i n t e r p r e t a t i o n  o f  p e r s e c u t i o n .  A s  s u c h ,  t h e  
U . S .  w a s  u n w i l l i n g  t o  r e c o g n i z e  t h a t  i t s  C e n t r a l  A m e r i c a n  
f r i e n d s  i n f l i c t e d  i n j u r y  o n  t h e i r  o w n  c o u n t r y m e n .
B y  n o t  i s s u i n g  a s y l u m  a p p r o v a l s ,  t h e  I N S  b e c a m e  c o m p l a c e n t  
t o  U . S .  f o r e i g n  p o l i c y  i n t e r e s t s .  O u t  o f  t h e  5 3  a s y l u m - r e l a t e d  
a p p e a l s  m a d e  t o  t h e  B I A  b y  S a l v a d o r a n s ,  o n l y  4  w e r e  
s u c c e s s f u l ,  g i v i n g  a n  8 %  a p p r o v a l  r a t i n g .  F o u r  a p p r o v a l s  p l a c e  
t h e  S a l v a d o r a n  s u c c e s s  r a t e  a t  8 % ,  w h i c h  w a s  l o w e r  t h a n  t h e  
a v e r a g e  a p p e a l  r a t e  o f  1 2 % . 25 T h u s  w e  s e e  t h a t ,  i n  b o t h  t h e  
f i r s t - r o u n d  i n t e r v i e w s  a n d  i n  t h e  s e c o n d - r o u n d  a p p e a l s  t h a t  
t h e  s t a t e ' s  i n t e r e s t s  w e r e  u p h e l d .
F o r  G u a t e m a l a n s  a t  t h e  a p p e a l  c o u r t s  l e v e l ,  w e  s e e  a  s l i g h t  
i n c r e a s e  i n  t h e  a p p r o v a l  p e r c e n t a g e .  O u t  o f  t h e  6  a p p e a l s  
c a s e s  b r o u g h t  t o  t h e  B I A  f r o m  1 9 8 0 - 1 9 8 7 ,  o n e  w a s  s u c c e s s f u l .  
T h i s  o n e  s u c c e s s  p u s h e s  t h e i r  a p p e a l  s u c c e s s  r a t e  t o  1 7 % ,  
h i g h e r  t h a n  t h e  1 2 %  a v e r a g e . 26 S t i l l ,  i t  c a n n o t  b e  f o r g o t t e n  
t h a t  i n  t h e  f i r s t - r o u n d ,  f r o m  1 9 8 3  t o  1 9 8 5  G u a t e m a l a n s ,  w e r e  
a p p r o v e d  l e s s  t h a n  1 %  o f  t h e  t i m e . 27
T h e  c a s e  o f  N i c a r a g u a n  a p p l i c a n t s  r e v e a l s  i n t e r e s t i n g  r e s u l t s .  
T h e  g e n e r a l  a s s u m p t i o n  w o u l d  b e  t h a t  s i n c e  N i c a r a g u a n s  w e r e  
f l e e i n g  a  ' h o s t i l e '  s t a t e ,  t h e y  w o u l d  r e c e i v e  p r e f e r e n t i a l  
t r e a t m e n t .  Y a r n o l d ' s  c o n c l u s i o n s  a b o u t  N i c a r a g u a n  a p p e a l s
f o r  a s y l u m  w e r e  t h a t  " A l i e n s  f r o m  N i c a r a g u a  s e e m  t o  h a v e  t h e  
b e s t  c h a n c e  o f  w i n n i n g  t h e s e  a p p e a l s  s i n c e ,  u n l i k e  H a i t i a n s  
a n d  S a l v a d o r a n s ,  t h e y  w e r e  f l e e i n g  a  h o s t i l e  s t a t e .
A l t h o u g h  N i c a r a g u a n s  h a d  a  g r e a t e r  c h a n c e  a t  a p p r o v a l ,  
Y a r n o l d  i s  q u i c k  t o  p o i n t  o u t  t h a t  “ n o t  e v e r y  a p p e a l  b r o u g h t  
b y  a  N i c a r a g u a n  w a s  s u c c e s s f u l .  R a t h e r  o n l y  t h o s e  a l i e n s  w h o  
w e r e  a b l e  t o  d e m o n s t r a t e  t h a t  t h e y  w e r e  i n  g r e a t  d a n g e r  o f  
p e r s e c u t i o n  w e r e  l i k e l y  t o  w i n  t h e i r  a s y l u m - r e l a t e d  a p p e a l s  t o  
t h e  B I A . " 29 O f  t h e  1 3  a p p e a l s  m a d e  b y  N i c a r a g u a n s  f r o m  1 9 8 0 -  
1 9 8 7 ,  t h r e e  w e r e  s u c c e s s f u l  g i v i n g  t h e m  a  2 3 %  a p p r o v a l  
r a t i n g . 30 T h i s  a p p r o v a l  r a t i n g  w a s  m u c h  h i g h e r  t h a n  t h e  
a v e r a g e  a p p e a l  r a t e  a t  1 2 % .
A  f e w  t h i n g s  m u s t  b e  t a k e n  i n t o  c o n s i d e r a t i o n  w h e n  l o o k i n g  
a t  t h e  s t a t i s t i c s  d e r i v e d  f r o m  C e n t r a l  A m e r i c a n  a p p e a l s  t o  t h e  
B I A .  F i r s t ,  t h e  B I A  i s  p a r t  o f  t h e  I N S  s t r u c t u r e .  S e c o n d ,  t h e  l o w  
a s y l u m  a p p e a l  r a t e s  f o r  G u a t e m a l a n s  a n d  S a l v a d o r a n s  c o u p l e d  
w i t h  t h e  a b o v e  n o r m a l  a p p e a l  r a t e s  f o r  N i c a r a g u a n s  s u g g e s t  
t h a t  a s  p a r t  o f  t h e  I N S  b u r e a u c r a c y ,  t h e  B I A  a l s o  t o o k  p o l i t i c a l  
i s s u e s  i n t o  c o n s i d e r a t i o n  w h e n  d e c i d i n g  t h e  c a s e s  o f  C e n t r a l  
A m e r i c a n  a p p l i c a n t s . 31 T h i r d ,  a s y l u m  a p p e a l s  a r e  t h e  s e c o n d  
r o u n d  o f  a s y l u m  a p p l i c a t i o n s .  A n d  l a s t l y ,  n o t e  t h a t  
S a l v a d o r a n s  r e p r e s e n t e d  t h e  l a r g e s t  g r o u p  o f  a p p e a l e r s .
B e t w e e n  1 9 8 0  a n d  1 9 8 7 ,  S a l v a d o r a n s  b r o u g h t  f o r t h  5 3  a p p e a l  
c a s e s  c o m p a r e d  t o  6  b y  G u a t e m a l a n s  a n d  1 3  b y  N i c a r a g u a n s .  
B y  b r i n g i n g  t h e i r  c a s e  t o  t h e  a p p e a l s  c o u r t ,  w e  k n o w  t h a t  t h e i r  
c l a i m  h a d  b e e n  d e n i e d  o n c e  b e f o r e .  I t  m a k e s  s e n s e  t h a t  w e  
s e e  a  l a r g e  n u m b e r  o f  S a l v a d o r a n  a p p e a l s  b e i n g  m a d e  b u t  
s u r p r i s i n g  t h a t  n o t  m a n y  G u a t e m a l a n  a p p e a l s  w e r e  i n i t i a t e d .  
A  l o w  t u r n  o u t  o f  a p p e a l s  b y  G u a t e m a l a n s  s t a n d s  i n  c o n t r a s t  
t o  t h e  f a c t  t h a t  G u a t e m a l a n s  h a d  a  h i g h e r  t h a n  a v e r a g e  l e v e l  
o f  o r g a n i z a t i o n a l  p a r t i c i p a t i o n ,  s u c h  a s  l e g a l  c l i n i c s ,  i n  t h e i r  
a p p e a l s . 32 I t  i s  a l s o  i n t e r e s t i n g  t h a t  i n  t h e  s a m e  t i m e  p e r i o d ,  
N i c a r a g u a n s  s u r p a s s e d  t h e  a v e r a g e  a p p r o v a l  r a t e  b y  1 1  
p e r c e n t a g e  p o i n t s  w i t h  o n l y  1 3  a p p e a l s  b r o u g h t  f o r t h ,  t h u s  
c o i n c i d i n g  w i t h  t h e  h y p o t h e s i s  t h a t  t h e  B I A  a l s o  e n g a g e d  i n  
s t a t e  i n t e r e s t  p o l i c y .
A f t e r  b e i n g  s y s t e m a t i c a l l y  d i s c r i m i n a t e d  a g a i n s t  d u r i n g  
a s y l u m  i n t e r v i e w s ,  S a l v a d o r a n s  a n d  G u a t e m a l a n s  s o u g h t  
o t h e r  w a y s  o f  s t a y i n g  i n  t h e  U . S .  A f t e r  r e s i d i n g  i n  t h e  U . S .  f o r  
s e v e r a l  y e a r s ,  i t  w a s  p o s s i b l e  f o r  m a n y  t o  a p p l y  f o r  r e s i d e n c y .
A n  i m m i g r a t i o n  j u d g e  a t  a  r e m o v a l  h e a r i n g  c a n  g r a n t  r e l i e f  
f r o m  d e p o r t a t i o n  o r  i t  c a n  b e  p e t i t i o n e d  f o r  a f t e r  s e v e r a l  y e a r s  
o f  r e s i d e n c y  i n  t h e  U . S .  I n  1 9 8 6  C o n g r e s s  p a s s e d  t h e  
I m m i g r a t i o n  R e f o r m  a n d  C o n t r o l  A c t  ( I R C A ) .  I R C A  e n a b l e d  
s e v e r a l  m i l l i o n s  o f  a l i e n s  t o  b e c o m e  p e r m a n e n t  l e g a l  
r e s i d e n t s . 33 I t  s t i p u l a t e d  t h a t  i m m i g r a n t s  l i v i n g  i n  t h e  U . S .  
b e f o r e  1 9 8 2  c o u l d  a p p l y  f o r  a d j u s t m e n t  o f  s t a t u s  a n d  n o  
l o n g e r  b e  s u b j e c t  t o  d e p o r t a t i o n .  T h o s e  C e n t r a l  A m e r i c a n s  
w h o  r e l o c a t e d  t o  t h e  U . S .  i n  t h e  l a t e  1 9 7 0 s  w e r e  a b l e  t o  
a d j u s t ,  b u t  m a n y  m o r e  t h a t  a r r i v e d  a f t e r  t h e  1 9 8 2  d e a d l i n e  
h a d  t o  f i n d  o t h e r  m e a n s  b y  w h i c h  t o  a m e n d  t h e i r  s t a t u s .
S u s p e n s i o n  o f  d e p o r t a t i o n  w a s  t h e  m e c h a n i s m  b y  w h i c h  
d e p o r t a b l e  a l i e n s  w h o  r e s i d e d  i n  t h e  U . S .  f o r  l o n g  p e r i o d s  o f  
t i m e  a n d  e x h i b i t e d  g o o d  c o n d u c t  c o u l d  a d j u s t  t h e i r  s t a t u s  t o  
p e r m a n e n t  l e g a l  r e s i d e n t s . 34 T h e  I l l e g a l  I m m i g r a t i o n  R e f o r m  
a n d  I m m i g r a n t  R e s p o n s i b i l i t y  A c t  o f  1 9 9 6  ( I I R I R A )  i m p o s e d  
h a r s h e r  s t a n d a r d s  f o r  i m m i g r a n t s  l o o k i n g  t o  a d j u s t  t h e i r  
s t a t u s .  I I R I R A  s e v e r e l y  a f f e c t e d  C e n t r a l  A m e r i c a n  c o m m u n i t i e s
Photo by Claudia Morales Haro. El Salvador. 1999
since it restricted the availability of suspension of deportation. 
Under pre-IIRIRA terms, an illegal immigrant could apply for 
suspension of deportation after being physically present in 
the U.S. for 7 years. The immigrant could accumulate 7 years 
residency even if deportation hearings had commenced.35 The 
passage of IIRIRA increased the time an immigrant had to be 
physically present in the U.S. from 7 years to 10 years and also 
specified that a 'stop-time' would be issued once deportation 
proceedings had begun.36
Furthermore, IIRIRA stipulated that the deportable alien had 
to demonstrate that removal would cause "exceptional and 
extremely unusual hardship" to a legal resident, spouse, or 
child, other than themselves.37 While placing greater 
restrictions on those immigrants who could be eligible for 
suspension of removal, IIRIRA also limited the number of 
immigrants who could be granted suspension of deportation 
to 4,000 any given year.38
RELIEF FOR NICARAGUANS
The passage of IIRIRA in 1996 brought fear and anxiety to 
long-time illegal residents since many hoped to adjust their 
status through suspension of deportation. Among the groups 
who were most visibly affected were Central Americans. By 
the time IIRIRA was passed, all three groups had already been 
provided with temporary relief from removal by legislative 
measures and court decisions. Shortly after IIRIRA came into 
effect, the effort to save Central Americans from deportation 
spurred Congressional discussion.
As indicated previously, Nicaraguan nationals received 
preferential treatment in their asylum interviews since it was 
in the state's interest to grant asylum to those fleeing 'hostile 
states.' Still, since the Somoza regime in Nicaragua was 
arguably more repressive than the Sandinista government, 
some Nicaraguan asylum cases were denied on the applicant's 
inability to prove persecution or fear of it. A denied asylum 
application would then require the applicant to be placed in 
removal hearings. In order to prevent anti-Sandinista 
immigrants from being deported, the Reagan administration 
created a second level of protection for Nicaraguans nationals 
if their asylum cases were denied.
In 1987, the Reagan administration, along with Attorney 
General Edwin Meese, established the Nicaraguan Review 
Program (NRP).39 Under NRP, Nicaraguans who had been 
denied asylum and were subject to deportation were entitled
to another round of review by the INS and the Office of the 
Deputy Attorney.40 During the review process, Nicaraguan 
nationals were exempt from deportation until a decision was 
reached on their case. In addition to having a greater rate of 
approval ratings among INS agents due to state interest, NRP 
provided Nicaraguan nationals with another safeguard 
assuring that they would not be deported. This procedure 
gave Nicaraguans yet another unfair advantage over 
Salvadorans and Guatemalans who received incredibly low 
approval rating in both asylum interviews and BIA appeals. In 
short, NRP sent the message that a denied Nicaraguan asylum 
application was unacceptable. Subsequent administrations 
continued to use NRP as a way of protecting those 
Nicaraguans fleeing communism.
Attorney General Janet Reno finally terminated the 
Nicaraguan Review Program on June 12, 1995, five years after 
the Violeta Chamorro government was democratically elected 
in Nicaragua.41 By keeping the NRP in operation even after 
Nicaragua's cease-fire agreement in 1990, the Bush 
administration protected the Chamorro government and 
economy from a sudden influx of deported nationals. At the 
time of NPR's termination, between 34,000-40,000 Nicaraguan 
nationals, no longer protected against removal, found 
themselves in deportation proceedings.42 With such a large 
population on the verge on removal, Attorney General Reno 
authorized a transitional program under which Nicaraguans 
with final orders of deportation and seven years of residency 
in the U.S. would be eligible to apply for suspension of 
deportation.43 Under the transitional program, Nicaraguans 
could remain and work in the U.S. until an immigration judge 
reviewed their suspension case.44
On June 6, 1997, due to the uncertain situation tens of 
thousands of Nicaraguans found themselves in with the end 
of NRP and the passage of IIRIRA, Speaker of the House Newt 
Gingrich wrote to Attorney General Janet Reno specifically 
asking her to grant an extension to the NRP.45 In her response 
to the House Speaker's letter, Attorney General Reno stated 
that she acknowledged the predicament of "Nicaraguans and 
others who have been living in this country for many years 
and are adversely affected by the new immigration law 
(IIRIRA)."46 It is important to note that in her response, 
Attorney General Reno mentioned that other long-time 
resident groups, such as Guatemalans and Salvadorans, not 
just Nicaraguans were affected by IIRIRA. Attorney General 
Reno proceeded by stating that she hoped Congress would 
implement and support legislation that would recognize "the 
special circumstances of certain immigrants who were present 
in the United States when the law was enacted."47 She also 
stated that she was reviewing a decision by the BIA known as 
NJB, which would prevent immigrants who were in 
deportation hearings before April 1, 1997 from being 
governed by pre-IIRIRA terms.48 Attorney General Reno stated 
that if Congress did not take the initiative to implement a 
transitional program for long-time resident communities, she 
would "take immediate steps to protect against deportation, 
persons who might have been able to claim suspension but for 
the NJB decision."49 In her conclusion, Reno suggested a 
proposal that would allow those cases already in the system or 
pipeline to seek suspension of deportation under pre-IIRIRA 
standards. Pipeline cases would not be subject to the stop­
time rule, would only have to prove "extreme hardship," and 
would be exempt from the 4,000 cap on suspension-type 
relief.50 Within her proposal, she specifically mentioned that 
Nicaraguans, under the NRP, along with Salvadorans and
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G u a t e m a l a n s ,  w e r e  c a s e s  t h a t  s h o u l d  b e  j u d g e d  b y  t h e  
p r o p o s e d  t r a n s i t i o n a l  t e r m s  a n d  n o t  I I R I R A . 51
S h o r t l y  a f t e r  A t t o r n e y  G e n e r a l  R e n o ' s  r e s p o n s e  t o  N e w t  
G i n g r i c h ,  P r e s i d e n t  C l i n t o n  a d d r e s s e d  t h e  H o u s e  t o  f o r m a l l y  
s u b m i t  t h e  " I m m i g r a t i o n  R e f o r m  T r a n s i t i o n  A c t  o f  1 9 9 7 . "  H e  
r e i t e r a t e d  t h e  A t t o r n e y  G e n e r a l ' s  v i e w  t h a t  a l l  t h r e e  C e n t r a l  
A m e r i c a n  p o p u l a t i o n s  w o u l d  b e  s e v e r e l y  a f f e c t e d  i f  t h e i r  c a s e s  
c a m e  u n d e r  I I R I R A  j u r i s d i c t i o n . 52 H e  s t a t e d  t h a t  t h e  p r o p o s a l  
w o u l d ,  " p r e v e n t  t h e  u n f a i r n e s s  o f  a p p l y i n g  t h o s e  r u l e s  t o  
c a s e s  p e n d i n g  b e f o r e  A p r i l  1 ,  1 9 9 7 , "  a n d  a d d e d  t h a t ,  " i t  
w o u l d  a l s o  r e c o g n i z e  t h e  s p e c i a l  c i r c u m s t a n c e s  o f  c e r t a i n  
C e n t r a l  A m e r i c a n s  w h o  e n t e r e d  t h e  U n i t e d  S t a t e s  i n  t h e  1 9 8 0 s  
i n  r e s p o n s e  t o  c i v i l  w a r  a n d  p o l i t i c a l  p e r s e c u t i o n . " 53 I n  b o t h  
r e q u e s t s  t o  t h e  H o u s e ,  R e n o  a n d  C l i n t o n  s p e c i f i c a l l y  
a c k n o w l e d g e  t h e  l o n g - t i m e  p r e s e n c e  o f  a l l  t h r e e  C e n t r a l  
A m e r i c a n  g r o u p s  a n d  a s k e d  t h a t  t r a n s i t i o n a l  l e g i s l a t i o n  b e  
p a s s e d  t o  p r o v i d e  t h e m  w i t h  l e s s  s t r i n g e n t  l e v e l s  o f  s e e k i n g  
r e l i e f .  I n  n e i t h e r  C l i n t o n ' s  r e m a r k s  n o r  R e n o ' s  r e s p o n s e  i s  o n e  
g r o u p ' s  s i t u a t i o n  a d d r e s s e d  a s  m o r e  p e r t i n e n t  t h a n  t h e  o t h e r s .  
I n  a d d i t i o n ,  n o  o t h e r  l o n g - t i m e  r e s i d e n t  i m m i g r a n t  g r o u p s  
w e r e  s p e c i f i c a l l y  m e n t i o n e d  i n  t h e  s p e e c h e s .
T h e  t r a n s i t i o n a l  l e g i s l a t i o n  t h a t  P r e s i d e n t  C l i n t o n  a n d  
A t t o r n e y  G e n e r a l  R e n o  p r o p o s e d  w a s  n o t  e n a c t e d .  I n s t e a d  o n  
N o v e m b e r  1 9 ,  1 9 9 7 ,  C o n g r e s s  p a s s e d  t h e  N i c a r a g u a n  
A d j u s t m e n t  a n d  C e n t r a l  A m e r i c a n  R e l i e f  A c t  ( N A C A R A ) .  
N A C A R A  a d d r e s s e d  a  v a r i e t y  o f  d i a s p o r a  c o m m u n i t i e s  s u c h  a s  
a l l  t h r e e  C e n t r a l  A m e r i c a n  g r o u p s ,  C u b a n s  a n d  E a s t e r n  
E u r o p e a n s .  Y e t ,  i t  d i d  n o t  g r a n t  t h e  s a m e  a m e n i t i e s  a n d  
p r i v i l e g e s  t o  a l l  g r o u p s .  N A C A R A  w a s  a  t w o - t i r e d  s y s t e m  
u n d e r  w h i c h  C u b a n s  a n d  N i c a r a g u a n s  w e r e  s u b j e c t  t o  l e n i e n t  
p r o v i s i o n s  w h i l e  G u a t e m a l a n s ,  S a l v a d o r a n s ,  a n d  E a s t e r n  
E u r o p e a n s  w e r e  s u b j e c t  t o  h a r s h e r  r e s t r i c t i o n s .  T h e  m o s t  
c o n t r o v e r s i a l  a s p e c t  o f  N A C A R A  w a s  t h a t  i t  o n l y  a l l o w e d  t w o  
g r o u p s ,  N i c a r a g u a n s  a n d  C u b a n s ,  t o  a d j u s t  t h e i r  c u r r e n t  s t a t u s  
t o  l e g a l  p e r m a n e n t  r e s i d e n t s .  T h e s e  t w o  g r o u p s  w o u l d  b e  
a l l o w e d  t o  a d j u s t  s t a t u s  w i t h o u t  h a v i n g  t o  p r o v e  t h a t  
d e p o r t a t i o n  w o u l d  c a u s e  " e x t r e m e  h a r d s h i p "  a s  p r e - I I R I R A  
s t i p u l a t e d ,  o r  a n y  h a r d s h i p  a t  a l l .  T h e  o n l y  t h r e s h o l d  b o t h  
g r o u p s  h a d  t o  m e e t  w a s  p r o o f  o f  r e s i d e n c y  i n  t h e  U . S .  
c o n t i n u o u s l y  s i n c e  D e c e m b e r  1 9 9 5 . 54
O n  t h e  o t h e r  h a n d ,  S a l v a d o r a n  a n d  G u a t e m a l a n s  w e r e  n o t  
a u t o m a t i c a l l y  e l i g i b l e  f o r  a d j u s t m e n t  o f  s t a t u s .  T o  b e  
c o n s i d e r e d  f o r  r e l i e f  o f  d e p o r t a t i o n  t h e  t w o  g r o u p s  s t i l l  h a d  t o  
c l a i m  t h a t  d e p o r t a t i o n  w o u l d  p r o d u c e  " e x t r e m e  h a r d s h i p "  f o r  
t h e  a l i e n  a n d  f a m i l y  m e m b e r s  a s  s t i p u l a t e d  b e f o r e  I I R I R A .  
U n d e r  N A C A R A ,  S a l v a d o r a n s  a n d  G u a t e m a l a n s  a l s o  h a d  t o  
p r o v e  a  l o n g e r  r e s i d e n c y  t i m e  t h a n  N i c a r a g u a n s  o r  C u b a n s .  
T h e  f o r m e r  h a d  t o  h a v e  b e e n  l i v i n g  i n  t h e  c o u n t r y  s i n c e  
S e p t e m b e r  1 9 9 0  a n d  D e c e m b e r  1 9 9 0 ,  r e s p e c t i v e l y .  T h u s ,  t h e  
c o n d i t i o n s  p l a c e d  o n  N i c a r a g u a n s  w h o s e  s t a t u s  c o u l d  b e  
a d j u s t e d  w e r e  e x t r e m e l y  l e n i e n t .  I n s t e a d  o f  h a v i n g  t o  s h o w  7  
y e a r s  r e s i d e n c y  i n  t h e  U . S . ,  a s  w a s  d i c t a t e d  u n d e r  p r e - I I R I R A  
t e r m s ,  s o m e  N i c a r a g u a n s  o n l y  h a d  t o  d o c u m e n t  o v e r  2  y e a r s  
o f  r e s i d e n c y  i f  t h e y  a r r i v e d  a s  l a t e  a s  1 9 9 5 .  O d d l y  e n o u g h ,  t h e  
p r o p o s a l  a d v o c a t e d  b y  C l i n t o n  a n d  R e n o  d i d  n o t  i n c l u d e  a n y  
p r o v i s i o n s  o n  a d j u s t m e n t  o f  s t a t u s  t o  a n y  g r o u p  n o r  d i d  t h e y  
e v e r  s p e c i f i c a l l y  m e n t i o n  t h e  C u b a n  p o p u l a t i o n .  T h e  p r o p o s a l  
p r e s e n t e d  b y  t h e  C l i n t o n  a d m i n i s t r a t i o n  m e r e l y  a t t e m p t e d  t o  
k e e p  p e n d i n g  d e p o r t a t i o n  c a s e s  u n d e r  p r e - I I R I R A  t e r m s  a n d  
p r e v e n t  t h e  p o s s i b i l i t y  o f  m a s s  d e p o r t a t i o n s .  N A C A R A  w a s  n o t  
t h e  c o m p r e h e n s i v e  s o l u t i o n  t o  h a r s h  I I R I R A  s t i p u l a t i o n s  a s  
e n v i s i o n e d  b y  t h e  C l i n t o n  a d m i n i s t r a t i o n .  A n d  o n c e  a g a i n ,  
t h r o u g h  N A C A R A ,  N i c a r a g u a n s  r e c e i v e d  p r e f e r e n t i a l
t r e a t m e n t  o v e r  o t h e r  C e n t r a l  A m e r i c a n  g r o u p s . 55
T h e  C l i n t o n  a d m i n i s t r a t i o n  s h o w e d  i t s  d i s a p p r o v a l  f o r  
N A C A R A 's  p r e f e r e n t i a l  t r e a t m e n t  t o w a r d s  N i c a r a g u a n s  a n d  
C u b a n s  b y  s u b m i t t i n g  t o  t h e  H o u s e  t h e  " C e n t r a l  A m e r i c a n  a n d  
H a i t i a n  P a r i t y  A c t  o f  1 9 9 9 . " 56 T h e  a d m i n i s t r a t i o n  c a m e  u n d e r  
c r i t i c i s m  f r o m  S a l v a d o r a n s ,  G u a t e m a l a n s  a n d  H a i t i a n s  w h o  f e l t  
d i s c r i m i n a t e d  a g a i n s t  w i t h  t h e  p a s s a g e  o f  N A C A R A .  H a i t i a n s  
w e r e  e s p e c i a l l y  v o c a l  a s  t h e y  c o n t e n d e d  t h a t  t h e y  w e r e  n o t  
g r a n t e d  r e l i e f  o f  d e p o r t a t i o n  d u e  t o  t h e i r  A f r i c a n  b a c k g r o u n d .  
I n  r e s p o n s e  t o  t h e  l a c k  o f  p a r i t y  i n  N A C A R A ,  P r e s i d e n t  C l i n t o n  
s t a t e d  t h a t  t h e  p r o p o s e d  l e g i s l a t i o n  w o u l d  a m e n d  N A C A R A ,  
" a s  p a r t  o f  m y  A d m i n i s t r a t i o n ' s  c o m p r e h e n s i v e  e f f o r t  t o  
s u p p o r t  t h e  p r o c e s s  o f  d e m o c r a t i z a t i o n  a n d  s t a b i l i z a t i o n  n o w  
u n d e r w a y  i n  C e n t r a l  A m e r i c a  a n d  H a i t i  a n d  t o  e n s u r e  e q u i t a b l e  
t r e a t m e n t  f o r  m i g r a n t s  f r o m  t h e s e  c o u n t r i e s . " 57 E v i d e n t l y  
C l i n t o n ' s  a d m i n i s t r a t i o n  r e c o g n i z e d  t h a t  t h e  a d v a n t a g e s  g i v e n  
t o  N i c a r a g u a n s  a n d  C u b a n s  t h r o u g h  N A C A R A  w e r e  i n s u f f i c i e n t  
t o  c o n c l u d e  t h e  d i s c u s s i o n  o n  c a n c e l l a t i o n  o f  d e p o r t a t i o n .  I n  h i s  
s a m e  s p e e c h  t o  t h e  H o u s e ,  C l i n t o n  r e m i n d e d  H o u s e  m e m b e r s  
t h a t ,  " T h e  r e t u r n  o f  t h e s e  m i g r a n t s  t o  t h e s e  c o u n t r i e s  w o u l d  
p l a c e  s i g n i f i c a n t  d e m a n d s  o n  t h e i r  e c o n o m i c  a n d  p o l i t i c a l  
s y s t e m s .  B y  o f f e r i n g  l e g a l  s t a t u s  t o  a  n u m b e r  o f  n a t i o n a l s  o f  
t h e s e  c o u n t r i e s  w i t h  l o n g - s t a n d i n g  t i e s  i n  t h e  U n i t e d  S t a t e s ,  w e  
c a n  a d v a n c e  o u r  c o m m i t m e n t  t o  p e a c e  a n d  s t a b i l i t y  i n  t h e  
r e g i o n . " 58 C l i n t o n ' s  a d v o c a c y  f o r  f a i r  a n d  e v e n - h a n d e d  
t r e a t m e n t  o f  a  v a r i e t y  o f  l o n g - t i m e  r e s i d e n t s  w a s  n o t  e n o u g h  t o  
p a s s  t h e  P a r i t y  A c t  o f  1 9 9 9 .  C u r r e n t l y  u n d e r  N A C A R A ,  
N i c a r a g u a n s  a r e  s t i l l  t h e  o n l y  C e n t r a l  A m e r i c a n  g r o u p  e l i g i b l e  
f o r  a d j u s t m e n t  o f  s t a t u s  w i t h o u t  h a v i n g  t o  c l a i m  h a r d s h i p .
S A L V A D O R A N S  A N D  G U A T E M A L A N  
S E E K  R E L I E F
D u e  t o  t h e  I N S  a n d  t h e  S t a t e  D e p a r t m e n t ' s  i n a b i l i t y  t o  
i m p l e m e n t  t h e  R e f u g e e  A c t  o f  1 9 8 0  a n d  t h e  c o n t i n u e d  
p r e f e r e n t i a l  t r e a t m e n t  o f  r e f u g e e s  f r o m  ' h o s t i l e '  c o u n t r i e s ,  
s y m p a t h e t i c  o r g a n i z a t i o n s  l o o k e d  f o r  o t h e r  w a y s  t o  h e l p  
G u a t e m a l a n s  a n d  S a l v a d o r a n s .  T h e  S a n c t u a r y  M o v e m e n t ,  
h e a d e d  p r i m a r i l y  b y  U . S .  r e l i g i o u s  o r g a n i z a t i o n s  a n d  
c o n g r e g a t i o n s ,  b e g a n  i n  t h e  e a r l y  1 9 8 0 s  a n d  w a s  a  d i r e c t  
r e s p o n s e  t o  G u a t e m a l a n s '  a n d  S a l v a d o r a n s '  i n a b i l i t y  t o  s e e k  
j u s t i c e  t h r o u g h  l e g a l  m e a n s .  T h e  M o v e m e n t  s t r o n g l y  b e l i e v e d  
t h a t  t h e  S a l v a d o r a n  a n d  G u a t e m a l a n  e x p e r i e n c e  c o n s t i t u t e d  
t h e  n e e d  f o r  p o l i t i c a l  a s y l u m .
B y  1 9 8 4 ,  t h e  S a n c t u a r y  M o v e m e n t  b o a s t e d  t h a t  i t  h a d  b r o u g h t  
o v e r  7 0 0  C e n t r a l  A m e r i c a n s  i n t o  t h e  U . S .  a n d  t h a t  t h e r e  
e x i s t e d  4 4 8  s a n c t u a r y  l o c a t i o n s  a c r o s s  t h e  n a t i o n . 59
T h e  f r u s t r a t i o n  f e l t  b y  t h e  S a n c t u a r y  c o n g r e g a t i o n s  a g a i n s t  
t h e  s t a t e  c u l m i n a t e d  i n  a  c l a s s  a c t i o n  l a w s u i t  k n o w n  a s  
A m e r i c a n  B a p t i s t  C h u r c h e s  v s .  T h o r n b u r g h  ( A B C ) .  T h e  c l a s s  
a c t i o n  s u i t  w a s  f i l e d  i n  a  C a l i f o r n i a  U . S .  D i s t r i c t  C o u r t  i n  1 9 8 5 .  
T h e  P l a i n t i f f s ,  S a l v a d o r a n s  a n d  G u a t e m a l a n  n a t i o n a l s ,  c l a i m e d  
t h e y  s u f f e r e d ,  " s y s t e m i c  c h a l l e n g e s  t o  t h e  p r o c e s s i n g  o f  
a s y l u m  c l a i m s  f i l e d . . .  p u r s u a n t  t o  t h e  R e f u g e e  A c t  o f  1 9 8 0 . . . "  
a t  t h e  h a n d s  o f  t h e  d e f e n d a n t s  ( U n i t e d  S t a t e s  D e p a r t m e n t  o f  
J u s t i c e ,  t h e  I m m i g r a t i o n  a n d  N a t u r a l i z a t i o n  S e r v i c e  [ I N S ] ,  a n d  
t h e  D e p a r t m e n t  o f  t h e  S t a t e ) . 60
T h e  C o u r t  r u l e d  i n  f a v o r  t h e  p l a i n t i f f s  a n d  c o n c l u d e d  t h a t :
F o r e i g n  p o l i c y . . .  c o n s i d e r a t i o n s  a r e  n o t  r e l e v a n t  t o  t h e
d e t e r m i n a t i o n  o f  w h e t h e r  a n  a p p l i c a t i o n  f o r  a s y l u m  h a s  a
w e l l - f o u n d e d  f e a r  o f  p e r s e c u t i o n ;  t h e  f a c t  t h a t  a n  i n d i v i d u a l  
i s  f r o m  a  c o u n t r y  w h o s e  g o v e r n m e n t  t h e  U n i t e d  S t a t e s  
s u p p o r t s  o r  w i t h  w h i c h  i t  h a s  f a v o r a b l e  r e l a t i o n s  i s  n o t  
r e l e v a n t  t o  t h e  d e t e r m i n a t i o n  o f  w h e t h e r  a n  a p p l i c a n t  f o r  
a s y l u m  h a s  a  w e l l - f o u n d e d  f e a r  o f  p e r s e c u t i o n ;  w h e t h e r  o r  
n o t  t h e  U n i t e d  S t a t e s  G o v e r n m e n t  a g r e e s  w i t h  t h e  p o l i t i c a l  
i d e o l o g i c a l  b e l i e f s  o f  t h e  i n d i v i d u a l  i s  n o t  r e l e v a n t  t o  t h e  
d e t e r m i n a t i o n  o f  w h e t h e r  a n  a p p l i c a n t  f o r  a s y l u m  h a s  a  
w e l l - f o u n d e d  f e a r  o f  p e r s e c u t i o n ;  a n d  t h e  s a m e  s t a n d a r d  
f o r  d e t e r m i n i n g  w h e t h e r  o r  n o t  a n  a p p l i c a n t  h a s  a  w e l l -  
f o u n d e d  f e a r  o f  p e r s e c u t i o n  a p p l i e s  t o  S a l v a d o r a n s  a n d  
G u a t e m a l a n s  a s  a p p l i e s  t o  a l l  o t h e r  n a t i o n a l i t i e s . . . 61
T h e  s e t t l e m e n t  m a d e  v a r i o u s  c l a i m s  a b o u t  t h e  m a n n e r  i n  w h i c h  
U . S .  a s y l u m  a n d  i m m i g r a t i o n  p o l i c y  h a d  b e e n  i m p l e m e n t e d .  T h e  
m o s t  i m p o r t a n t  w a s  t h a t  v a r i o u s  f e d e r a l  a g e n c i e s ,  i n c l u d i n g  t h e  
I N S ,  t h e  D e p a r t m e n t  o f  S t a t e ,  a n d  t h e  J u s t i c e  D e p a r t m e n t ,  w e r e  
w r o n g  f o r  a c t i v e l y  p u r s u i n g  a n  a s y l u m  a n d  i m m i g r a t i o n  p o l i c y  
b a s e d  o n  C o l d  W a r  p o l i t i c s .  T h e  r u l i n g  e x p l i c i t l y  s t a t e d  t h a t  
S a l v a d o r a n s  a n d  G u a t e m a l a n s  w e r e  e n t i t l e d  t o  r e c e i v e  f a i r  
a s y l u m  h e a r i n g  b y  t h e  I N S ,  j u s t  a s  a n y  o t h e r  g r o u p  s e e k i n g  
a s y l u m .  A s  p a r t  o f  t h e  s e t t l e m e n t  s t a t e m e n t ,  a l l  c l a s s  m e m b e r s  
w e r e  g i v e n  t h e  r i g h t  t o  a n o t h e r  I N S  h e a r i n g ,  o n e  t h a t  w a s  
n e u t r a l  a n d  f r e e  o f  f o r e i g n  p o l i c y  i n t e r e s t s .
B e f o r e  t h e  f i n a l  r u l i n g  o n  A B C ,  t h e  1 9 9 0  I m m i g r a t i o n  A c t  w a s  
p a s s e d  w h i c h  c r e a t e d  T P S ,  a  n e w  s p a c e ,  f o r  q u a l i f i e d  
i m m i g r a n t s .  T e m p o r a r y  P r o t e c t e d  S t a t u s  ( T P S )  i s  " a  t e m p o r a r y  
i m m i g r a t i o n  s t a t u s  g r a n t e d  t o  e l i g i b l e  n a t i o n a l s  o f  d e s i g n a t e d  
c o u n t r i e s .  T P S  b e n e f i c i a r i e s  a r e  g r a n t e d  a  s t a y  o f  r e m o v a l  a n d  
w o r k  a u t h o r i z a t i o n  f o r  t h e  d e s i g n a t e d  T P S  p e r i o d  a n d  f o r  a n y  
e x t e n s i o n s  o f  t h e  d e s i g n a t i o n .  T P S  d o e s  n o t  l e a d  t o ,  a n d  
c a n n o t  b e  u s e d  t o  o b t a i n ,  p e r m a n e n t  r e s i d e n t  s t a t u s . " 62W h e n  
T P S  i s  t e r m i n a t e d ,  " t h e  a l i e n  w i l l  r e t u r n  t o  t h e  s t a t u s  h e  o r  s h e  
h a d  p r i o r  t o  T P S  o r  a n y  o t h e r  s t a t u s  t h e y  m a y  h a v e  o b t a i n e d  
w h i l e  r e g i s t e r e d  f o r  T P S . " 63
I t  i s  i n t e r e s t i n g  t h a t  S a l v a d o r a n s  w e r e  t h e  f i r s t  r e c i p i e n t s  o f  
T P S .  S i n c e  T P S  i s  n o t  r e c o g n i t i o n  o f  p o l i t i c a l  a s y l u m ,  i t  c a n  b e  
g r a n t e d  f o r  a  v a r i e t y  o f  r e a s o n s  s u c h  a s  n a t u r a l  d i s a s t e r s  a n d  
p o l i t i c a l  i n s t a b i l i t y .  I t  i s  u p  t o  t h e  A t t o r n e y  G e n e r a l  t o  d e c i d e  
w h a t  g r o u p s  a r e  g r a n t e d  T P S  a n d  f o r  w h a t  p e r i o d  o f  t i m e .  
W h i l e  T P S  i s  r e n e w a b l e - t o  b e  d e c i d e d  b y  A t t o r n e y  G e n e r a l -  
o n c e  i t  e n d s  r e c i p i e n t s  a r e  s u b j e c t  t o  d e p o r t a t i o n  i f  t h e y  h a v e  
n o t  a m e n d e d  t h e i r  s t a t u s  b y  o t h e r  m e a n s .  T e m p o r a r y  
P r o t e c t e d  S t a t u s  r e p r e s e n t s  t h e  c r e a t i o n  o f  a  s p e c i a l  s p a c e  f o r  
i m m i g r a n t s  w h o  d i d  n o t  f i t  i n t o  t h e  e s t a b l i s h e d  c a t e g o r i e s .  I t  
s u g g e s t s  t h a t  t h e  S t a t e  D e p a r t m e n t  d i d  n o t  k n o w  w h a t  d o  
w i t h  t h e  i n f l u x  o f  S a l v a d o r a n s  a r r i v i n g  i n  t h e  U . S .  B y  i s s u i n g  
T P S ,  t h e  U . S .  g o v e r n m e n t  o n l y  r e c o g n i z e d  t h a t  a n  e m e r g e n c y  
s i t u a t i o n  w a s  p r e s e n t  i n  E l  S a l v a d o r ,  n o t  o n e  t h a t  m e r i t e d  
p o l i t i c a l  a s y l u m .  T h i s  s p e c i a l  s p a c e ,  h o w e v e r ,  i s  n o t  a n  
a c c e p t a b l e  m e a n s  i n  d e a l i n g  w i t h  t h e  G u a t e m a l a n s  a n d  
S a l v a d o r a n s  s i n c e  i t  d o e s  n o t  p r o v i d e  t h e m  w i t h  t h e  m e a n s  o f  
a c q u i r i n g  l e g a l  p e r m a n e n t  r e s i d e n c y .
S a l v a d o r a n s  a n d  G u a t e m a l a n s  a r e  t h e  t w o  g r o u p s  w h o  h a v e  
t h e  l o n g e s t  h i s t o r y  w i t h  T P S .  T h i s  s i t u a t i o n  k e e p s  t h e m  i n  a  
s t a t e  o f  l i m b o .  T h e y  e i t h e r  w a i t  f o r  T P S  t o  e x p i r e ,  n o t  k n o w i n g  
i f  i t  w i l l  b e  r e n e w e d ,  o r  f o r  a  d e p o r t a t i o n  h e a r i n g  t o  b e  
s c h e d u l e d .  T P S  w a s  f i r s t  i s s u e d  i n  1 9 9 0  a n d  c a l l e d  t o  e x p i r e  i n  
1 9 9 2 ;  s i n c e  t h a t  t i m e  i t  h a s  b e e n  e x t e n d e d  a  n u m b e r  o f  t i m e s  
w i t h  t h e  m o s t  r e c e n t  o n e ,  a  1 2 - m o n t h  p e r i o d  f r o m  S e p t e m b e r  
2 0 0 2  t o  S e p t e m b e r  2 0 0 3 .  T P S ,  t h e n ,  h a s  b e e n  e x t e n d e d  a n d  
r e t r a c t e d  f o r  1 0  c o n t i n u o u s  y e a r s .  T h e  c o n s t a n t  e x t e n s i o n  o f  
T P S  c r e a t e s  m o r e  c o m p l i c a t i o n s  f o r  b o t h  G u a t e m a l a n  a n d
S a l v a d o r a n  a s y l u m  s e e k e r s .  B o t h  g r o u p s  m u s t  m a i n t a i n  
i n f o r m e d  o f  t h e  t e r m s  l a i d  o u t  b y  A t t o r n e y  G e n e r a l ,  h a v e  
a c c e s s  t o  t h e  r e q u i r e d  f o r m s  a n d  a f f o r d  t o  k e e p  r e a p p l y i n g  f o r  
w o r k  a u t h o r i z a t i o n .
T h e  U . S .  g o v e r n m e n t ' s  i n t e r e s t - d r i v e n  i n t e r v e n t i o n s  i n  C e n t r a l  
A m e r i c a n  a l o n g  w i t h  b i a s e d  a s y l u m  a n d  r e l i e f  p o l i c i e s  h a v e  
o n l y  p r o l o n g e d  t h e  t r a n s i t i o n  o f  G u a t e m a l a n  a n d  S a l v a d o r a n  
i m m i g r a n t s  i n t o  t h e  U . S .  I n s t e a d  o f  m e r e l y  t a k i n g  a  d e f e n s i v e  
a p p r o a c h ,  U . S .  p o l i c y  m a k e r s  m u s t  u n d e r s t a n d  t h e  c o n n e c t i o n s  
b e t w e e n  c r e a t i n g  h e a l t h y  r e l a t i o n s  i n  t h e  r e g i o n  a n d  f a i r  
i m m i g r a t i o n  p r o c e d u r e s  a t  h o m e .  O v e r b e a r i n g  r e l a t i o n s h i p s  
w i t h  o u r  n e i g h b o r s ,  i n t e r v e n t i o n  a n d  i m p l e m e n t a t i o n  o f  o u r  
i n t e r e s t s  b y  f o r c e  h a v e  l e d  t o  m a s s  m i g r a t i o n  o f  C e n t r a l  
A m e r i c a n s  t o  t h e  U . S .  P o l i c y  m a k e r s  m u s t  a l s o  r e a l i z e  t h a t  i t  i s  
i r r e s p o n s i b l e  t o  c r e a t e  s i t u a t i o n s  t h a t  p r o d u c e  r e f u g e e s  a n d  
s u b s e q u e n t l y  d e n y  t h o s e  s a m e  r e f u g e e s  t h e  p r o t e c t i o n  t h e y  
r i g h t l y  d e s e r v e .
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D e P a u l  U n i v e r s i t y  i n  J u n e  2 0 0 3  w h e r e  s h e  m a j o r e d  i n  P o l i t i c a l  
S c i e n c e  a n d  m i n o r e d  i n  L a t i n  A m e r i c a n  S t u d i e s .  R e c e n t l y ,  s h e  
h a s  a p p l i e d  t o  g r a d u a t e  p r o g r a m s  i n  L a t i n  A m e r i c a n  p o l i t i c s  
a n d  A m e r i c a n  f o r e i g n  p o l i c y .  C o n t a c t  h e r  a t  v - c u c o @ l u c o s . c o m
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